PRESCRIPTION DRUG

PROSECUTIONS

DEA Distributor Conference, September 23, 2015



PROBLEM

Prescription drug abuse 1s the fastest growing drug problem
in the United States.

In 2010, approximately 38,329 unintentional drug overdose
deaths occurred in the United States, one death every
14 minutes.

75.2 % were attributed to oploid overdoses

In 2011, the number grew to 41,340 deaths, one death
every 12 "2 minutes.

74.2 % were attributed to opioid overdoses.

Drug overdose deaths have increased for 12 consecutive years



Drug-Induced Deaths vs. Other Injury Deaths
(1999-2009)
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Causes of death attributable to drugs include accidental or intentional poisonings by drugs and deaths from medical conditions resulting from
chronic drug use. Drug-induced causes exclude accidents, homicides, and other causes indirectly related to drug use. Not all injury cause

categories are mutually exclusive. . = _ o . A . . L
ource: National Center for Health Statistics, Centers for Disease Control and Prevention. U.S. Drug Enforcement Administration

National Vital Statistics Reports Deaths: Final Data for the years 1999 to 2009 (January 2012). Office of Diversion Control







Drug Poisoning Deaths Involving Opioid Analgesics,
Cocaine, and Heroin: United States, 1999-2011
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1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011
Opioid analgesic 4,030 4,400 5,528 7456 8,517 9,857 10,928 13,723 14,408 14,800 15,597 16,651 16,917

—Cocaine 3822 3544 3833 4599 5199 5443 6208 7448 6512 5129 4350 4183 4681
e Heroin 1,963 1,843 1,784 2,092 2,084 1,879 2,010 2,089 2,402 3,041 3,278 3,036 4,397
Note: Not all drug poisoning deaths specify the drug(s) involved, and a death may involve more than one specific substance. U.S. Drug Enforcement
The rise in 2005-2006 in opioid deaths is related to non-pharmaceutical fentanyl (see Administration
http:/ /www.cdc.gov/mmwt/preview/mmwrhtml/mm5729a.htm). *Heroin includes opium. Office of Diversion Control

Source: National Center for Heath Statistics/ CDC/ National Vital Statistics Report, Final death data for each calendar year (June 2014).



INCB: Availability of opioids* for pain management (2010-2012 average)
(Consumption in defined daily doses for statistical purposes (S-DDD)
per million inhabitants per day)

Date Prepared/ Source: 4/14/14 U.S. Drug Enforcement Administration

http:/ /www.incb.org/incb/en/narcotic-drugs/ Availability /availability.html Office of Diversion Control



TOP 10 WORLDWIDE

HYDROCODONE USERS
10 Guatemala 10 kilograms
9 India 10 kilograms
8 Vietham 20 kilograms
7 China 20 kilograms
6 Denmark 25.5 kilograms
5 Columbia 30 kilograms
4 Syrian Republic 50 kilograms
3 Canada 115.5 kilograms
2 United Kingdom 200 kilograms
~1 United States 79,700 kilograms  99.3%

we b E timated World Requirements ¢ fN;uumc
Drugs in grams t r 2014. http: // .ncb.org . Accessed U.S. Drug Enforcement Administration
Apri 1 14 2014 ()fﬁcc of Di\'crsion Control



TOP 9 WORLDWIDE

OXYCODONE USERS
9 Hungary 1,007 kilograms
8 Italy 1,500 kilograms
7 Australia 2,200 kilograms
6 United Kingdom 2,500 kilograms
5 Germany 3,000 kilograms
4 Switzerland 3,800 kilograms
3 Canada 10,500 kilograms
2 France 13,500 kilograms
1 United States 96,250 kilograms 67.7%

April 14, 2014 Office of Diversion Control



FEDERAL SYSTEM

Controlled Substances Act of 1970
Closed System
DEA license — manufacture, distribute, dispense
Enforcement
DEA - administrative
- diversion

- criminal enforcement



D.C. Doctor. In less than six months wrote over 11,000
scripts. Charged based on amount of methadone
prescribed. Convicted of unlawtful distribution of a
controlled substance.

Appealed, claiming he was exempt from CSA because he
was physician with a DEA license.

Supreme Court held “physicians who depart[] from the
usual course of medical practice [are] subject to the same
penalties as street pushers with no claim to legitimacy.”



PRESCRIPTIONS

Lawful or Unlawful? - Title 21 C.ER. § 1306.04

A prescription for a controlled substance to be
etfective must be issued for a legitimate medical purpose
by an individual practitioner acting in the usual course of
his professional practice. The responsibility for the
proper prescribing and dispensing of controlled
substances is upon the prescribing practitioner, but a
corresponding responsibility rests with the
pharmacist who fills the prescription.



OVER PRESCRIBING?

In 2010 alone, 254 million prescriptions for these drugs were

filled in the United States, enough for every adult in America to
stay medicated around the clock for a month.

These drugs include codeine, oxycodone (e.g., OxyContin,
Percodan, Percocet), morphine, hydromorphone (e.g. Demerol
and Dilaudid), propoxyphene (e.g. Darvon and Darvocet) and
methadone (e.g. Dolophine and methadose).

The quantity of prescription painkillers sold to pharmacies,

hospitals, and doctors’ offices was four times larger in 2010 than
in 1999.


http://www.cdc.gov/homeandrecreationalsafety/rxbrief/

2007
TENNESSEE OPIOID PRESCRIPTIONS










2010
TENNESSEE OPIOID PRESCRIPTIONS




2011
TENNESSEE OPIOID PRESCRIPTIONS




PAINKILLER PRESCRIPTIONS
BY STATE

In 2012, Southern states had the most per person.
The top three states were Alabama, Tennessee,

and West Virginia;

Alabama: 143 per 100 people
Tennessee: 143 per 100 people
West Virginia: 138 per 100 people

Lowest-Hawait: 52 per 100 people

U.S. Drug Enforcement Administration

SOURCE: CDC Vital Signs: Opioid Painkiller Prescribing; July 2014 " Office of Diversion Control



TENNESSEE PAIN CLINICS - 2014




Diazepam, 4.1%

Phentermine

products, 4%

Lorazepam, 5.2%

Clonazepam, 6.8%
Tramadol, 7.1%

Oxycodone
products

Morphine
products, 3.6%

Hydrocodone
products
32.1%

Alprazolam

14.7%



IMPACT IN TENNESSE

Deaths: Over 1,000 people are dying from in the state every year.

Children: 50% of the children in DCS care are there because of parental
drug abuse.

Over the past decade, there has been a ten-fold rise in the
incidence of babies born with Neonatal Abstinence Syndrome.

Healthcare Costs:
ER visits for overdoses have increased 40% from 2005-2010.

Estimated cost of providing drug treatment to Tennessee drug
abusers living below the poverty line is $28 million.

Crime: Drug-related crimes have increased 33% from 2005-2012.

Lost Productivity: Prescription drug abuse cost was estimated at $143
million 1n 2008. Adjusted for inflation, 1t’s now $160 million.

Tennessee Department of Mental Health, 7/15/2014



CHARGING OPTIONS

21 USC §8 846, 841(b)(1)(C) - distribution
up to 20 years; fine $1 mill; forfeiture
death or SBI: 20 to life; $2 mill; forfeiture
21 USC § 856 - maintaining a drug premises
up to 20 years; fine $250,000; forteiture
18 USC § 1956 - money laundering

up to 20 years; fine 2x amount or $500,000;
forteiture

26 USC § 7201 - tax evasion
up to 5 years; $100,000



UNLAWFUL DISTRIBUTION

Inappropriate/Over Prescribing

Knowledge of Redistribution

[Lax/careless Rx Practices
Dr. Shoppers

Prescription Rings



CONSPIRACY

Advantages — time frame, jurisdiction, relevant

evidence, coconspirator liability



INTENT

(1) Next, I want to explain something about proving a defendant's state of
mind.

(2) Ordinarily, there is no way that a defendant's state of mind can be
proved directly, because no one can read another person's mind and tell
what that person is thinking.

(3) But a defendant's state of mind can be proved indirectly from the
surrounding circumstances. This includes things like what the defendant
said, what the defendant did, how the defendant acted, and any other
facts or circumstances in evidence that show what was in the
defendant's mind.

(4) You may also consider the natural and probable results of any acts
that the defendant knowingly did [or did not do], and whether it is
reasonable to conclude that the defendant intended those results.
This, of course, is all for you to decide.

6 Circuit pattern jury instruction 2.08



DELIBERATE IGNORANCE

No one can avoid responsibility for a crime by

deliberately ignoring the obvious. If you are
convinced that the defendant deliberately ignored a
high probability that drugs were being illegally
distributed, then you may find that he had
knowledge of the crime.

But to find this, you must be convinced beyond a
reasonable doubt that the defendant was aware of
a high probability that drugs were being illegal
distributed, and that the defendant deliberately
closed his eyes to what was obvious. Carelessness,
or negligence, or foolishness on his part is not the
same as knowledge, and is not enough to convict.

6t Circuit pattern jury instruction 2.09



SENTENCING

Burden of proof is lower

(preponderance vs. proof beyond a reasonable doubt)
Hearsay is admissible
Judge has a lot of discretion

crime

defendant

deterrence

avold disparities






Drug amounts (e.g. Oxycodone 30 mg)

10 pulls

100 pills
1,000 pills
10,000 pﬂls

100,000 pil

450,000 pil

level

[ 16

level

1 24

level

[ 30

level

[ 36

level

[ 38

level

3

0-6 months
21-27 months
51-63 months
97-121 months
188-235 months
235-293 months

Level 38 it death or serious bodily injury occurred



+ 2 levels (dangerous weapon)

+ 2 levels (maintain a premises)

+ 2 levels (criminal livelihood)

+ 2 levels (vulnerable victim)

+ 2 levels (abuse of position of trust)
+ 2-4 levels (role in the offense)

+ 2 levels (obstruction of justice)

Could add 14-16 levels to drug amounts



| GUIDELINE EXAMPLE |

10 scripts (120 Oxy 30 mg) = 1,200 pills
Level 24

Enhancements + 10

Total = level 34
Goes to trial

151-188 months
Pleads Guilty
108-135 months



UNITED STATES V. LANG
















HELTENBERGS




TRAFFIC STOP




TRAFFIC STOP

- _




TRAFFIC STOP










Ex. 272




BLAKE’S RANT

“Don’t ever come and tell me that you’ve
lost your medicine or that your medicine
was stolen. You’re discharged, the
moment you do. You’re a liar. Your
medicine wasn’t stolen. You didn’t lose
your medicine. You’re either eatin’ too

many of ‘em, or you're sellin’ ‘em.”



BLAKE’S RANT (CONT.)

“I’'m going to charge you a 50-dollar-I-
am-stupid-as-hell fee. And I’'m going to
hold your scripts up here, until you pay

e 0

1.

“They’re already trying to evict us from

this building, because Food Lion 1s scared
of y’all.”



“There 1s something going on with
Tennessee law enforcement. It is not
advertised but they are going after us pain
patients.”

“It you are pulled over, first ot all do not
consent to a search . ... Never let them do a
pill count right there on the side of the road .
... Absolutely refuse.”



| SHERARD’S DIAGNOSIS |

“You have headaches, rig!

ht? In the sun?

Your blood vessels are di

ating in 1n your

brain and that hurts, okay. This medicine
1s not supposed to treat that at all.”

“You’re out 1n the sun all

a bigger hat.”

day . .. get a, get


















LANG’S VERDICT

Guilty — 2 drug conspiracies

5 maintaining a premises

14 structuring violations

Forteited - $4,000,000 judgment
$234.333 from safe
$272.944 from bank
2001 Jaguar X]J8



LANG’S SENTENCE

50 kilos of oxy Level 38  (13.4 kilos 1s max)
Armed guards +2

Maintained a premises +2

Criminal livelihood +2

Role in the offense +4

Total offense level 48 (43 1s max)

Level 43 / 1 = Life

Sentence: 230 years



MORE EAST TENNESSEE
PILL DEFENDANTS

Dr. Charles Howe, 72: 3 years (pled)

Dr. Jerome Sherard, 60: 5 years (pled and cooperated)
Dr. Elizabeth Reimers, 40: 5 years, 10 months (pled)
Dr. Thsaan Al-Amin, 64: 8 years, 4 months (pled)

Dr. Samuel Ashby, 62: 9 years (pled)

Charles Larmore, N.P.; 67: 13 years (pled and cooperated)
Dustin Morgan, clinic operator, 36: 17 years (after trial)
Wend: Henry, clinic operator, 45: 18 years (after trial)
Tamral Guzman, clinic owner, 42: 21 years, 6 months (after trial)
Dr. Hancock, 49: 23 years (after trial)

Sandra Kincaid, clinic owner, 63: 39 years (after trial)

Randy Kincaid, clinic owner, 58: 69 years (after trial)



RED FLAGS

Complaints

Form of payment

Types of customers

Type of location

Unexplained increase in sales

Large percentage of total sales

High dose amounts

Demand for fast-acting drugs

New business/changing locations

Ignoring regulatory/law enforcement concerns

Drug combinations — oxycodone/benzos

Pharmacies in or associated with pain clinic/dr. office
Imaging services in or associated with pain clinic/dr. office






To whom much 1s
orven, much 1s
expected

- Anonymous



YOUR PART

Know your product

Know your customet
Exercise Due Diligence
See Something / Say Something
Act responsibly
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